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LEGISLATIVE GENERAL COUNSEL H.B. 228
¢, Approved for Filing: J.L. Fellows & 1st Sub. (Buff)
¢, 02-09-046:44PM &

Representative David Ur e proposes the following substitute bill:

SALE, EXCHANGE, OR DONATION OF REAL

PROPERTY BY STATE AGENCIES

2004 GENERAL SESSION
STATE OF UTAH

Sponsor: David Ure

LONGTITLE
General Description:

Thisbill enacts provisions governing the sale, exchange, or donation of real property by
certain state agencies.
Highlighted Provisions:

Thishbill:

» requiresthat certain agencies seeking to sell, exchange, or donate property obtain an
appraisal to determine the fair market value of the property;

» requiresthat certain agencies seeking to sell property publish notice of the sale;

» prohibits the sale, exchange, or donation of state property unless the state receives
value equal to 95% of the appraisal or unless certain other requirements are met;

» establishes requirements for the disposition of proceeds from the sale of state
property; and

» establishes requirements for gubernatorial and legidlative approval of the sale,
exchange, or donation of certain state property.
Monies Appropriated in thisBill:

None
Other Special Clauses:

None
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Utah Code Sections Affected:
AMENDS:
63A-5-204, as last amended by Chapters 23 and 231, Laws of Utah 2000
63A-5-220, as last amended by Chapter 226, Laws of Utah 2002
ENACTS:
63-38e-101, Utah Code Annotated 1953
63-38e-102, Utah Code Annotated 1953
63-38e-201, Utah Code Annotated 1953
63-38e-202, Utah Code Annotated 1953
63-38e-203, Utah Code Annotated 1953
63-38e-301, Utah Code Annotated 1953
63-38e-302, Utah Code Annotated 1953
63-38e-303, Utah Code Annotated 1953
REPEALS:
63A-5-215, as renumbered and amended by Chapter 212, Laws of Utah 1993

Be it enacted by the Legidlature of the state of Utah:
Section 1. Section 63-38e-101 is enacted to read:
CHAPTER 38e. SALE, EXCHANGE, OR DONATION OF STATE PROPERTY
Part 1. General Provisions
63-38e-101. Definitions.
As used in this chapter:
(1) "Appraisal" means an unbiased analysis, opinion, or conclusion relating to the

nature, quality, value, or utility of specified interestsin, or aspects of, identified property.

(2) "Net proceeds' means the price for which the property was sold less the cost of

sdling the property.

(3) "Property" means rea property, buildings, fixtures, and appurtenances and includes

only property held in fee.

(4) "Property disposition proposal” means:

(a) for sales of property, avalid offer from awilling buyer to purchase property;

(b) for exchanges of property, the details of the proposed exchange, including the
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appraised value of all of the properties or other assets involved in the exchange; and

(c) for donations of property, the details of the proposed donation, including the fair

market value of any benefit received by the state as a result of the donation.

(5) () "Title agency" means the following entities that are authorized to hold title to
real property under Section 63A-5-204:
(i) _the Division of Facilities Construction and M anagement;

(ii) the Department of Transportation; and

(iii) the Department of Natural Resources.

(b) "Title agency" does not mean the State Armory Board.

(6) "Uneconomic remnant”" means property that has little or no value or utility to the

owner and that is:
(a) landlocked; or
(b) hasvalue only to one or more adjacent property owners.
Section 2. Section 63-38e-102 is enacted to read:
63-38e-102. Scope and application of chapter.

(1) The approval requirements of this chapter do not apply to exchanges of property

between one state agency and another or between one or more state agencies and the School
and Ingtitutional Trust Lands Administration.

(2) Except as provided in Section 63-38e-201, the provisions of this chapter do not
apply to property that is an uneconomic remnant.

(3) Nothing in this chapter may be construed to authorize atitle agency to fail to

comply with stricter requirements contained in other federal or state statutes.
Section 3. Section 63-38e-201 is enacted to read:
Part 2. Processfor Sale, Exchange, or Donation of State Property

63-38e-201. Division and title agenciesto make rules gover ning appraisals and
notice of sale.
(1) Eachtitle agency shall make rules governing the appraisal requirements and the

processes that the title agency will use to give notice of the availability of state property for

sae.

(2) Each title agency shall ensure that the rulesinclude:

(a) provisions governing when an appraisal of property is required, who must conduct
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the appraisal, the qualifications of the person conducting the appraisal, and any exceptions to

the appraisal requirements;

(b) provisions establishing notice reguirements to inform potential buyers of the

availability of the property for sae, including, if necessary, different notice requirements for

different classes or types of property;

(c) provisions establishing reasonabl e exceptions to the notice requirements, if

exceptions are necessary;

(d) provisions detailing the specific process for offering and salling property, including

reasonable review and approval requirements by persons within the title agency;

(e) provisions governing processes for disposing of uneconomic remnants; and

(f)_provisions establishing procedures and requirements for review and approval of

property sales with an appraised value of less than $500,000.

(3) (a) The Division of Facilities Construction and M anagement shall submit its draft

rules to the Legislature's Government Operations Interim Committee by September 1, 2004.

(b) The Department of Transportation shall submit its draft rules to the Legislature's

Transportation Interim Committee by September 1, 2004.

() _The Department of Natural Resources shall submit its draft rules to the Legislature's

Energy and Natural Resources Interim Committee by September 1, 2004.
Section 4. Section 63-38e-202 is enacted to read:
63-38e-202. Requirements governing sale or donation of state property.

(1) (a) Except as provided in Subsection (1)(b), atitle agency may not sell or exchange

property unless the value received for the property is at |east 95% of the appraised value of the

property.
(b) If thetitle agency is unable to find a buyer who will pay at least 95% of the

appraised value of the property, but has one or more buyers willing to purchase the property for

less than 95% of its appraised value:

(i) the Division of Facilities Construction and Management shall submit the proposed

transaction to the State Building Board for its approval;

(ii) the Department of Transportation shall submit the proposed transaction to the

Transportation Commission for its approval; and

(iii) the Department of Natural Resources shall submit the proposed transaction to the
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State Building Board for its approval.

(2) () If the state or atitle agency donates land to alocal government entity, the state

or thetitle agency may not grant the property in fee simple absolute, but must grant the

property in fee simple subject to a condition subsequent.

(b) The state or the title agency shall grant the property in fee ssmple subject to a

condition subsequent to the local government entity, but if the property ceases to be used for a

governmental or for the intended purpose, the state or the title agency has the right to re-enter

and take title to the property.
Section 5. Section 63-38e-203 is enacted to read:
63-38e-203. Sale of state property -- Disposition of proceeds.

Unless otherwise required by federal or state law, each title agency shall deposit the net

proceeds received from the sale or other disposition of property into the General Fund.
Section 6. Section 63-38e-301 is enacted to read:
Part 3. Review and Approval of Sale, Exchange, or Donation of Property

63-38e-301. Agenciesto approve certain real property sales, exchanges, and
donations.
A title agency may legally sell or donate property with an appraised value of less than

$500,000 by following the procedures and requirements established by the title agency's rules.
Section 7. Section 63-38e-302 is enacted to read:
63-38e-302. Governor to approvereal property sales, exchanges, and donations.

(1) Beforelegally binding the state by executing a document committing the state to

sall, exchange, or donate property with an appraised value of $500,000 or more but |ess than

$1.,000,000, the title agency shall submit the property disposition proposal to the governor for

his approval or rejection.

(2) _The governor shall approve or reject each property disposition proposal.

(3) (a)_If the governor approves the property disposition proposal, the title agency may

complete the sale, exchange, or donation.

(b) If the governor rejects the property disposition proposal, the title agency may not

complete the sale, exchange, or donation.

(4) If atitle agency binds the state to sell property without obtaining the governor's

approval under this section, the governor may issue an executive order declaring the sale,
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exchange, or donation void.

(5) The governor shall provide notice to the Legisature of his approval or rejection of

the sale, exchange, or donation of state properties under this section by providing the
Legidative Fiscal Analyst with alist identifying:
(a)_thetitle agency that is selling the property:;

(b) the purpose for which the property is currently being used;

(c) the reason the title agency proposes to sell, exchange, or donate the property:;

(d) the proposed sales price, if the property is being sold:;

(e) thelocation and appraised value of the other properties or assets that the state will

receive in exchange, if the property is being exchanged:

(f)_the reason for the donation and the value that the state will receive from the

donation, if any, if the property is being donated; and

(0) deadlines and any other relevant information of use in evaluating the property

disposition proposal.
Section 8. Section 63-38e-303 is enacted to read:
63-38e-303. Legidativereview and approval of property sales proposals.

(1) (a) Beforelegally binding the state by executing a document committing the state to

sell, exchange, or donate property with an appraised value of $1,000,000 or more but |ess than
$2,000,000, thetitle agency shall:
(i) _submit the property disposition proposal to the governor for his approval or

rejection according to the procedures and requirements contained in Section 63-38e-301; and

(ii) if the governor approves the property disposition proposal, submit the property

disposition proposal to the Legislative M anagement Committee for its review and

recommendations.

(b) The Legidative Management Committee shall review the property disposition

proposal and may:

(i) recommend that the title agency complete the sale, exchange, or donation;

(i) recommend that the title agency reject the property disposition proposal; or

(iii) recommend to the governor that the governor call a special session of the

Legidature to review and approve or reject the property disposition proposal.

(2) (a) Beforelegally binding the state by executing a document committing the state to
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sell, exchange, or donate property with an appraised value of $2,000,000 or more, the title

agency shall:
(i) _submit the property disposition proposal to the governor for his approval or

rejection according to the procedures and requirements contained in Section 63-38b-301; and

(ii) if the governor approves the property disposition proposal, submit the property

disposition proposal to the Legidature for its approval in an annual general session or a special

session.
(b) (i) If the Legislature approves the property disposition proposal, the title agency

may complete the sale, exchange, or donation.

(ii) _If the Legislature rejects the property disposition proposal, the title agency may not

complete the sale, exchange, or donation.

(c) _If atitle agency binds the state to sell property without obtaining the Legislature's

approval under this Subsection (2):

(i) the governor may issue an executive order declaring the sale, exchange, or donation

void; or
(ii) the L egislature may pass ajoint resolution declaring the sale void.
Section 9. Section 63A-5-204 is amended to read:
63A-5-204. Specific powersand dutiesof director.
(1) Asusedinthissection, "capitol hill facilities' and "capitol hill grounds" have the

same meaning as provided in Section 63C-9-102.

(2) (@) Thedirector shall:

(i) recommend rules to the executive director for the use and management of facilities
and grounds owned or occupied by the state for the use of its departments and agencies,

(i1) supervise and control the allocation of space, in accordance with legislative
directive through annual appropriations acts or other specific legidation, to the various
departments, commissions, institutions, and agenciesin all buildings or space owned, leased, or
rented by or to the state, except capitol hill facilities and capitol hill grounds and except as
otherwise provided by law;

(iii) comply with the procedures and requirements of Title 63A, Chapter 5, Part 3,
Division of Facilities Construction and Management Leasing;

(iv) except as provided in Subsection (2)(b), acquire, as authorized by the Legislature
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through the appropriations act or other specific legisation, and hold title to, in the name of the
division, al real property, buildings, fixtures, or appurtenances owned by the state or any of its
agencies,

(v) adopt and use acommon seal, of aform and design determined by the director, and
of which courts shall take judicial notice;

(vi) file adescription and impression of the seal with the Division of Archives;

(vii) collect and maintain all deeds, abstracts of title, and al other documents
evidencing title to or interest in property belonging to the state or any of its departments, except
institutions of higher education and the School and Institutional Trust Lands Administration;

(viii) report all properties acquired by the state, except those acquired by institutions of
higher education, to the director of the Division of Finance for inclusion in the state's financial
records; and

(ix) take all other action necessary for carrying out the purposes of this chapter.

(b) Legidative approval isnot required for acquisitions by the division that cost less
than $250,000.

(3) (&) Thedirector shall direct or delegate maintenance and operations, preventive
maintenance, and facilities inspection programs and activities for any department, commission,
ingtitution, or agency, except:

(i) the State Capitol Preservation Board; and

(ii) state institutions of higher education.

(b) The director may choose to delegate responsibility for these functions only when
the director determines that:

(i) the department or agency has requested the responsibility;

(ii) the department or agency has the necessary resources and skills to comply with
facility maintenance standards approved by the State Building Board; and

(iii) the delegation would result in net cost savings to the state as a whole.

(c) The State Capitol Preservation Board and state institutions of higher education are
exempt from Division of Facilities Construction and Management oversight.

(d) Each state institution of higher education shall comply with the facility
mai ntenance standards approved by the State Building Board.

(e) Except for the State Capitol Preservation Board, agencies and institutions that are
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exempt from division oversight shall annually report their compliance with the facility
maintenance standards to the division in the format required by the division.

(f) Thedivision shall:

(i) prescribe a standard format for reporting compliance with the facility maintenance
standards;

(ii) report agency and institution compliance or noncompliance with the standards to
the Legidlature; and

(iii) conduct periodic audits of exempt agencies and institutions to ensure that they are
complying with the standards.

(4) (@ In making any allocations of space under Subsection (2), the director shall:

(i) conduct studiesto determine the actual needs of each department, commission,
ingtitution, or agency; and

(it) comply with the restrictions contained in this Subsection (4).

(b) The supervision and control of the legidative areais reserved to the Legidlature.

(c) The supervision and control of the judicial areaisreserved to thejudiciary for trial
courts only.

(d) Thedirector may not supervise or control the allocation of space for entitiesin the
public and higher education systems.

(e) The supervision and control of capitol hill facilities and capitol hill groundsis
reserved to the State Capitol Preservation Board.

(5 Thedirector may:

(a) hire or otherwise procure assistance and services, professional, skilled, or
otherwise, that are necessary to carry out the director's responsibilities, and may expend funds
provided for that purpose either through annual operating budget appropriations or from
nonlapsing project funds;

(b) sue and be sued in the name of the division; and

(c) hold, buy, lease, and acquire by exchange or otherwise, as authorized by the
Legidature, whatever real or personal property that is necessary for the discharge of the
director's duties.

(6) Notwithstanding the provisions of Subsection (2) (a)(iv), the following entities may
hold title to any real property, buildings, fixtures, and appurtenances held by them for purposes
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other than administration that are under their control and management:
(@) the Office of Trust Administrator;
(b) the Department of Transportation;
(c) the Division of Forestry, Fire and State Lands;
(d) the Department of Natural Resources;
(e) the[UtahNattona-Guard] State Armory Board;
(f) any areavocational center or other institution administered by the State Board of

Education; and

(g) any institution of higher education.

(7) Thedirector shall ensure that any firm performing testing and inspection work
governed by the American Society for Testing Materials Standard E-329 on public buildings
under the director's supervision shall:

(@ fully comply with the American Society for Testing Materials standard
specifications for agencies engaged in the testing and inspection of materials known as ASTM
E-329; and

(b) carry aminimum of $1,000,000 of errors and omissions insurance.

(8) Notwithstanding Subsections (2)(a)(iii) and (iv), the School and Institutional Trust
Lands Administration may hold title to any real property, buildings, fixtures, and appurtenances
held by it that are under its control.

Section 10. Section 63A-5-220 is amended to read:

63A-5-220. Definitions-- Creation of Trust Fund for People with Disabilities --
Useof trust fund monies.

(1) Asusedin thissection:

(@) "Developmental center" means the Utah State Developmenta Center described in
Section 62A-5-201.

(b) "DSPD" means the Division of Services for People with Disabilities within the
Department of Human Services.

(c) "Fund" meansthe Trust Fund for People with Disabilities created by this section.

(d) "Long-term lease" means.

(i) aleasewith aterm of five years or more; or

(ii) aleasewith aterm of lessthan five years that may be unilaterally renewed by the

-10-
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lessee.

(2) Notwithstanding the provisions of Section [63A=5-215] 63-38e-203, any monies
received by the division or DSPD from the sale, lease, except any lease existing on May 1,
1995, or other disposition of real property associated with the developmental center shall be
deposited in the fund.

(3) (@) Thereiscreated arestricted account within the General Fund entitled the "Trust
Fund for People with Disabilities."

(b) The Division of Finance shall deposit the following revenues into the fund:

(i) revenue from the sale, lease, except any lease existing on May 1, 1995, or other
disposition of real property associated with the developmental center;

(i1) revenue from the sale, lease, or other disposition of water rights associated with the
developmental center; and

(iii) revenue from voluntary contributions made to the fund.

(c) The state treasurer shall invest monies contained in the fund according to the
procedures and requirements of Title 51, Chapter 7, State Money Management Act, and all
interest shall remain with the fund.

(d) (i) Except as provided in Subsection (3)(d)(ii), no expenditure or appropriation may
be made from the fund.

(i1) (A) The Legidlature may appropriate interest earned on fund monies invested
pursuant to Subsection (3)(d), leases from real property and improvements, leases from water,
rents, and feesto DSPD for programs described in Title 62A, Chapter 5, Servicesto People
with Disabilities.

(B) Fund monies appropriated each year under Subsection (3)(d)(ii)(A) may not be
expended unless approved by the Board of Services for People with Disabilities within the
Department of Human Services.

(4) (&) Notwithstanding the provisions of Section 65A-4-1, any sale or disposition of
real property or water rights associated with the developmental center shall be conducted as
provided in this Subsection (4).

(b) The division shall secure the concurrence of DSPD and the approval of the governor
before making the sale or other disposition of land or water rights.

(c) Inaddition to the concurrences required by Subsection (4)(b), the division shall

-11-
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secure the approval of the Legislature before offering the land or water rights for sale,
exchange, or long-term lease.

(d) Thedivision shall sell or otherwise dispose of the land or water rights as directed by
the governor.

(e) Thedivision may not sell, exchange, or enter into along-term lease of the land or
water rights for a price or estimated value below the average of two appraisals conducted by an
appraiser who holds an appraiser's certificate or license issued by the Division of Real Estate
under Title 61, Chapter 2b, Real Estate Appraiser Licensing and Certification Act.

Section 11. Repealer.

This bill repeals:

Section 63A-5-215, Disposition of proceedsreceived by division from sale of

property.
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